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"into whosesoever hands it may come." 20 Nor is this fiction. 21 
The enforcement of a lien would afford compensation to the injured 
party without either hindering the public service or endangering 
the public safety. The enforcement of a lien against a vessel which 
is not now either owned or operated by the government is not at 
all analogous to the situation which would arise if the United States 
marshal had power to arrest the proud and mighty flagship of the 
fleet. Cessante ratione legis cessat ipsa lex. 

R. V. 

Contracts: Impossibility: Shipping: "Frustration of Ad- 
venture." — The defense of impossibility of performance in the 
law of contract has been properly termed a modern embroidery 
upon the broadcloth of the common law ; a manifest result of civil 
law influence. 1 The tendency has been to enlarge the defense, and 
today, as a result, impossibility due to a change in the means of 
performance will ultimately excuse in any case where it may be 
said that performance is clearly predicated upon the continued 
existence not only of a definite object but also of a certain state 
of affairs. 2 The law in reaching this result has rejected explanation 
by intent not evidenced in the instrument, and has thus required 
in effect that provisions be made for every possible contingency to 
prevent a judicial intervention. California reflects the general 
tendency and the resultant uncertainty; decisions have allowed 
unforeseen expense to excuse, 3 but, not, though in direct analogy, 
unforeseen difficulty. 4 



20 The China, supra, n. IS, at p. 68. The Siren, supra, n. 4, at pp. 
155, 156, and 158. United States v. Lee, supra, n. 12, at pp. 207-208, and 215. 
Ralli v. Troop (1894) 157 U. S. 386, 402-403, 15 Sup. Ct. Rep. 657, 39 L. Ed. 
742. The John G. Stevens (1898) 170 U. S. 113, 120, 121, 122, 18 Sup. Ct. 
Rep. 544, 42 L. Ed. 969. Workman v. New York City, supra, n. 6, at p. 573. 
The Barnstable (1901) 181 U. S. 464, 467-468, 21 Sup. Ct. Rep. 684, 45 L. 
Ed. 954. The Blackheath (1904) 195 U. S. 361, 366-367, 25 Sup. Ct. Rep. 
46, 49 L. Ed. 236. Rounds v. Qoverport Foundry and Mach. Co. (1915) 
2.37 U. S. 303, 306, 35 Sup. Ct. Rep. 596, 59 L. Ed. 966. 

21 See note by Professor Wright, 8 California Law Review, 112. 

1 Williston on Contracts, § 1931. Initial step taken in Taylor v. Caldwell 
(1863) 3 B. & S. 826, 122 Eng. Rep. R. 309. 

By the Civil Law Rule, impossibility will excuse unless it can be shown 
that the promissor assumed this risk. Williston on Contracts, p. 3370. 

2 Williston on Contracts, §§ 1935, 1937. Of the classifications recognized 
by Prof. Williston, the fourth and fifth denote the extreme limit to which 
the tendency has reached. 

s Mineral Park Land Co. v. Howard (1916) 172 Cal. 289, 156 Pac. 458, 
see 4 California Law Review, 407. 

*Dwight v. Callaghan (1912) 35 Cal. App. Dec. 364, 199 Pac. 838. Exist- 
ence of war conditions at time of making contract probably implied absence 
of excuse as should have provided for possible delay, etc., under the circum- 
stances. Accord: North Hemstead v. Pub. Service Corp. (1919) 107 N. Y. 
Misc. 19, 176 N. Y. Supp. 621 ; "practical" impossibility due to apportionment 
of War Industries Board. Compare Hackfeld & Co., Ltd. v. Castle (1921) 
61 Cal. Dec. 721, 198 Pac. 1041, where the court construes the contract as 
depending upon the existence of the ability to deliver. A provision giving an 
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The most striking instance of this development is in the doc- 
trine of "frustration of adventure" or "commercial frustration." 
While hinted at in earlier cases 5 these terms, coined by the English 
courts, did not receive currency until the period of the late war. 8 
Broadly, they cover the situation where the general commercial 
conditions with reference to which the parties are assumed to have 
contracted no longer exist, or where, without fault of either party, 
there has been such a change of these conditions that to enforce 
performance would be in effect, as the courts say, to substitute a 
different contract for that originally made. 

A myriad of cases in which this defense has been set up have 
arisen within a few years. There have been irreconcilable decisions 
and want of unanimity among judges of the same court. The 
requisition of the subject-matter or means of performance prior 
to the expiration of time for performance, 7 the fact that illegal acts 
were later involved, 8 and the existence of certain other changes, 9 

option to the buyer to select another route, strengthens this construction, 
which excused the buyer from accepting. 

5 Jackson v. Union Marine Ins. Co., L. R. 10 C. P. 125, 6 Eng. Rul. 
Cas. 650. Coronation Cases; Heme Bay Steam Boat Co. v. Hutton (1903) 
2 K. B. 683; Krell v. Henry (1903) 2 K. B. 140. 

6 Trotter, Contract During and After War, 3rd ed., p. 127 ; 38 Canadian 
Law Times, 86, 151, 223; 8 B. R. C. 483n, 507, 3 A. L. R. 24. 43, 9 A. L. R. 
1510, 11 A. L. R. 1431, 15 A. L. R. 1514 and notes. 

'Defense: Metropolitan Water Board v. Kerr & Co. (1917) 2 K. B. 1, 
115 L. T. N. S. 448, affirmed, (1918) A. C. 119, 8 B. R. C. 483; Bank Line v. 
Capel (1919) A. C. 435; Jersey City Cream Co. v. Banner Cone Co. (1920) 
Ala. Sup. Ct, Oct. 21, 1920, 86 So. 382; Texas Co. v. Hogarth Shipping Co. 
(1919) 254 U. S. 625, 65 L. Ed. , 41 Sup. Ct. Rep. 612. 

No defense: Leeston Gas Co. v. Leistoncum Sizewell U. D. C. (1916) 
2 K. B. 428; F. A. Tamplin S. S. Co. v. Anglo-Mexican Petroleum Prod. Co. 
(1916) 2 A. C. 397, 32 J. L. R. 677; Scottish Nav. Co. Ltd. v. Sauter (1917) 
1 K. B. 222; Prescott & Co. v. J. B. Poules & Co. (1920) 113 Wash. 177, 
193 Pac. 680; Charterer given benefit of government hire rates, in Modern 
Trans. Co. Ltd. v. Duneric S. S. Co. (1916) 1 K. B. 726; Earl Line S. S. Co. 
v. Sutherland S. S. Co. (1918) 254 Fed. 126, affirmed 264 Fed. 276; Isle of 
Mull (1919) 257 Fed. 798. 

8 Defense: Anglo Russ. Merch. Traders v. John Batt (1917) 2 K. B. 
679, 116 L. J. N. S. 805. Allanwilde Trans. Co. v. Vacuum Oil Co. (1919) 
248 U. S. 377, 63 L. Ed. 312, 39 Sup. Ct. Rep. 147, 3 A. L. R. 15. Watts etc. 
Co. Ltd. v. Mitsui & Co. (1917) A. C. 227; The Gracie D. Chambers (1918) 
253 Fed. 182, 165 C. C. A. 182; affirmed 248 U. S. 387, 63 L. Ed. 318, 39 Sup. 
Ct. Rep. 149. See 32 Harvard Law Review 581 as to payment of freight. 

No defense: In most cases embargoes. Hadley v. Clarke (1799) 8 T. R. 
259; Blight v. Page (1801) 3 B. & P. 295n, 127 Eng. Rep. R. 163n; neither 
of the above cases has been overruled; in fact they have been cited with 
approval by later cases; East Asiatic S. S. Co. v. S. S. Toronto Co. (1915) 
31 Times L. R. 543, Andrew Millar & Co. v. Taylor & Co. (1916) 1 K. B. 
402, 8 B. R. C. 414, 32 T. L. R. 161; Krulewitch v. Natl. Import Co. (1921) 
195 App. Div. (N. Y.) 544; 86 N. Y. Supp. 838. 

9 Defense: Jackson y. Union Mar. Ins. Co. Ltd. (1874) L. R. 10 C. P. 
125 (delay due to grounding, despite exception allowing delay due to "dangers 
and accident of navigation"). Kronprinzessin Cecile (1916) 244 U. S. 12, 
61 L. Ed. 960, 37 Sup. Ct. Rep. 490. 

Hackfeld & Co. v. Castle (1921) 61 Cal. Dec. 721, 198 Pac. 1041. 

No Defense: Hurst v. Osborne (1856) 18 C. B. 145, 139 Eng. Rep. R. 
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have each in turn excused or failed to excuse performance. Instead 
of by the fixed and certain rule of the early common law, each 
case has been decided on its own circumstances. 

The doctrine has found its greatest expression in maritime 
commercial decisions and it is here that it is most confused. The 
common use of exceptions such as "restraints of princes" has 
contributed towards this uncertainty by raising two problems. The 
first, should the maxim expressio unius est exclusio alterius render 
inadmissible evidence tending to show any frustration not also a 
restraint of princes, has been answered by a statement that "the 
occurrence itself may yet be of a character and extent so sweeping 
that the foundation of what the parties are deemed to have had 
in contemplation has disappeared and the contract itself vanished." 10 
The second, that the doctrine of "frustration" takes the place of 
and renders unnecessary the inclusion of any such exception as 
"restraints of princes" in a contract for sea carriage, cannot as 
yet be answered. In the Allanwilde case, 11 where a vessel was 
prevented from completing a voyage by an embargo, the same 
result was obtained against two shippers, in the case of one of 
whom the bill of lading excepted such restraints while in the case 
of the other it did not. Though in this case the fact that prevented 
performance may be regarded as both a restraint and a cause of 
frustration, the decision suggests that the two causes were confused 
and may as a precedent be so relied on by practitioners, with the 
very possible result of unsettling well-established and familiar 
principles. 

Is it not time for a reaction or at least a limitation in the 
interest of certainty? 12 Although Judge Hough gave full effect 
to the doctrine in The Claveresk, 13 his attitude in holding that the 
doctrine is not new except in phraseology and application, and but 
a phase of the excuse resulting from the cessation of existence of 



1321 (delay) ; Luckenbach S. S. Co. v. W. R. Grace & Co. (1920) 267 Fed. 
676; Blackburn Bobbin Co. v. Allen & Sons (1918) 2 K. B. 467, 3 A. L. R. 11. 

10 Lord Haldane in F. A. Tamplin S. S. Co. v. Anglo-Mexican etc. Co., 
supra, n. 7. In Metropolitan Water Board v. Kerr & Co., supra, n. 7, a 
provision intended to prevent excuse from contract because of delays, etc., 
was fruitless. The term is technical ; it does not include every governmental 
act — see 33 Harvard Law Review 840, n. 3, Ciampa v. Brit. India Steam 
Nav. Co. (1915) 2 K. B. 774, 84 L. J. K. B. 1653; Sanday & Co. v. Brit. & 
Foreign Mar. Ins. Co. (1915) 2 K. B. 781. 

11 Supra, n. 8. 

12 See note, 38 Canadian Law Times, supra, n. 6 ; Pacific Phosphate Co. 
v. Empire Transport Co. (1920 K. B. Div.) 36 Times L. R. 750. Rowlatt, J., 
"One must be careful to see that the doctrine . . . was not extended so as 
merely to let a party escape from a bad speculation ; there must be something 
far more than that. The changes in circumstances must be so great that 
no reasonable man would have entered into the contract under the circum- 
stances. The strict attitude of the California Courts in Field & Co. v. Haven 
(1918) 36 Cal. App. 669, 173 Pac. 108, and Meyer v. Sullivan (1919) 40 Cal. 
App. 723, 732, 181 Pac. 847, seems proper. 

13 (1920) 264 Fed. 276 (C. C. A. 2nd Circuit S. D. N. Y.) 
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some thing, condition or state, upon which continuance of the con- 
tract was "known" to depend, would be helpful in reaching a just 
determination of the limits of the doctrine, if the "known" element 
is stressed. 

The close of the war has brought forth still another series of 
cases, in which the resumption of the contract is the point at issue. 
The frustration doctrine had some very real convenience in cases 
in which the parties wished to settle their status during the period 
of frustration, 14 but its application after the removal of the obstacle 
cannot be rested on this convenience. However, though perform- 
ance be possible, some courts have considered the situation so 
changed as to refuse to force the buyer or other promisor to accept 
performance. 15 

But in view of the uncertainty of judicial action still existing, 
the precautionary exception of which the parties availed themselves 
in Societe Anonyme dcs Suceries de Saint Jean v. Bull Insular 
Line, Inc. 16 seems at present the best means of protection. A 
contract for transportation was made in 1916, defendant to carry 
plaintiff's sugar output for five years, providing that "if by reasons 
of force majeure 11 either of the parties are unable to carry out 
this agreement in whole or part, such . . . will not subject such 
party to damages nor . . . void the agreement." On return of 
defendants' vessels by the government after two years' requisition, 
the plaintiffs sued the steamship company for failure to resume 
performance. The lower court sustained a demurrer and entered 
judgment for defendant, which was reversed in the Circuit Court 
of Appeals. In the words of the court, there was "nothing to 
show that it was impossible for the defendant after its own steamers 
were requisitioned to perform by steamers chartered." By the 
refusal to apply the doctrine of frustration, it is submitted that a 
proper result was obtained. But it is to be noticed that the court 
goes still further and asserts that even though the specific vessels 
were intended to be used, the parties plainly covered the situation, 
to the exclusion of an excuse for failure to continue performance, 
by the exception above quoted. The possibility of our entering 
the war was recognized and "the fact that performance had become 
more costly was no legal reason for holding the contract ended." 

M. D. L. F. 



"Bank Line v. Capel (1919) 1 A. C. 457: "Rights ought not to be left 
in suspense or to hang on the chances of subsequent events. The contract 
binds or it does not, and the law ought to be that the party can gather their 
fate then and there." 

"Maurer & Co. v. Tubeless Tire Co. (1921) 272 Fed. 990; Brooke Tool 
Mfg. Co. v. Hydraulic Gears Co. (1919) (K. B.) 89 L. J. K. B. N. S. 263, 
122 L. J. 126. 

16 (1920) 276 Fed. 783 (Dist. Ct. for Porto Rico). 

17 "Force majeure" is -of much greater extent than "vis major"; it includes 
all unforeseeable or unpreventable causes. See F. Labori, 7 Repertoire de 
Droit Francais 701 et seq., includes frost, excessive heat, pests, both fowl 
and insect, fire, acts of princes, and some acts by other third parties; 
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Corporation: Assessment on Stockholders' Liability: 
Extraterritorial Liability of Stockholders for Assessments 
Levied on a Judgment Against the Corporation — In an action 
on behalf of the judgment creditors against a stockholder to enforce 
the latter's liability for an assessment levied to pay a judgment 
against the corporation in the jurisdiction in which the corporation 
was chartered, the stockholder cannot successfully set up in defense 
that the proceedings against the corporation were without juris- 
diction as against him because he was not a party thereto, or because 
he had no notice thereof. 1 In Clarkson v. Moir this rule was ap- 
plied. 2 A liquidator of a Canadian bank who had been given author- 
ity under a statute by the Supreme Court of Ontario to collect 
assessments on the stock of the bank, which had there been declared 
insolvent, maintained an action in California against a stockholder 
who throughout had resided in California. This decision is new 
in this state, but accords with the weight of authority. The ques- 
tion naturally arises as to the extent to which this rule will, in the 
future, be applied. In other jurisdictions it has been held that a 
judgment against the corporation is conclusive against the stock- 
holder respecting the existence and amount of the indebtedness 
adjudged; 8 for the jurisdiction of the corporation is considered to be 
that of the stockholder so far as is necessary for the determination 
of the rights and liabilities of the corporation and its members among 
themselves. 4 Nor can the stockholder complain because the law 
where the case against the corporation was decided is different from 
the law of the state in which he resides; for, by subscribing to the 
stock of the foreign corporation, he subjects himself to the laws of 
the foreign state in respect of the powers and obligations of such 
corporation. 5 



Matsoukis v. Priestman (1915) 1 K. B. 681 ; Yrazu v. Astral Shipping Co., 
(1904) 9 Com. Cas. 100; for application in English courts. 

iWeitzel v. Brown (1916) 224 Mass. 190, 112 N. E. 879; Howarth v. 
Ellwanger (1898) 86 Fed 54; Howarth v. Angle (1900) 162 N. Y. 179, 56 
N. E. 489, 47 L. R. A. 725; Hale v. Coffin (1902) 114 Fed. 567, affirmed 
(1903) 120 Fed. 470, 57 C. C. A. 528. 

2 (September 3, 1921) 36 Cal. App. Dec. 1, 201 Pac. 474. See also: 
Kirtley v. Holmes (1901) 107 Fed. 1, 46 C. C. A. 102; Hale v. Hardon 
(1899) 95 Fed. 747, 37 C. C. A. 240; Converse v. Ayer (1908) 197 Mass. 
443, 84 N. E. 98, L. R. A. 1915B 805. 

8 Coe v. Aronom Fertilizer Works (1915) 237 U. S. 413, 59 L. Ed. 1027, 
35 Sup. Ct. Rep. 625. 

*Elderkin v. Peterson (1894) 8 Wash. 674, 36 Pac. 1089; Hawkins v. 
Glenn (1889) 131 U. S. 319, 33 L. Ed. 184, 9 Sup. Ct. Rep. 739; Great 
Western Telegraph Company v. Purdy (1896) 162 U. S. 329, 40 L. Ed. 1015, 
16 Sup. Ct. Rep. 837; Glenn v. Liggett (1890) 135 U. S. 533, 34 L Ed. 
262, 10 Sup. Ct. Rep. 867; Marson v. Deither (1892) 49 Minn. 423, 52 N. W. 38. 

« Howarth v. Lombard (1900) 175 Mass. 570, 56 N. E. 888, 49 L. R. A. 301 ; 
Bernheimer v. Converse (1907) 206 U. S. 516, 51 L. Ed. 563, 27 Sup. Ct. 
Rep. 755; Nashua Savings Bank v. Anglo-American Land etc. Company 
(1902) 189 U. S. 221, 47 L. Ed. 782, 23 Sup. Ct. Rep. 517, 7 Ann. Cas. 75; 
Pulsifer v. Green (1902) 96 Me. 438, 52 Atl. 921. 



